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their respective interests in the loan, less
only Lender’s servicing fee.

3. Servicing Fee. Holder agrees that Lender
will retain a servicing fee of percent
per annum of the unpaid balance of the guar-
anteed portion of the loan assigned here-
under.

4. Purchase by Holder. The guaranteed
protion purchased by the Holder will always
be a portion of the loan which is guaranteed.
The Holder will hereby succeed to all rights
of the Lender under the Loan Note Guar-
antee to the extent of the assigned portion of
the loan. The Lender, however, will remain
bound by all the obligations under the Loan
Note Guarantee and the program regulations
found in the applicable Subpart of 7 CFR
Part 1980 now in effect and future FmHA or
its successor agency under Public Law 103-
3564 program regulations not inconsistent
with the provisions hereof.

5. Full Faith and Credit. The Loan Note
Guarantee constitutes an obligation sup-
ported by the full faith and credit of the
United States and is inconstestable except
for fraud or misrepresentation of which the
Holder has actual knowledge at the time of
this assignment, or which it participates in
or condones. A note which provides for the
payment of interest on interest shall not be
guaranteed. Any Assignment Guarantee
Agreement—Drought and Disaster Guaran-
teed Loan attached to or relating to a note
which provides for payment of interest on in-
terest is void.

6. Rights and Liabilities. The guarantee and
right to require purchase will be directly en-
forceable by Holder notwithstanding any
fraud or misrepresentations by Lender or
any unenforceability of the Loan Note Guar-
antee by Lender. Nothing contained herein
shall constitute any waiver by FmHA or its
successor agency under Public Law 103-354 of
any rights it possesses against the Lender,
and the Lender agrees that Lender will be
liable and will promptly reimburse FmHA or
its successor agency under Public Law 103-
354 for any payment made by FmHA or its
successor agency under Public Law 103-354 to
Holder which, if such Lender had held the
guaranteed portion of the loan, FmHA or its
successor agency under Public Law 103-354
would not be required to make. The Holder(s)
upon written notice to the Lender may resell
the unpaid balance of the guaranteed portion
of the loan assigned hereunder. An endorse-
ment may be added to the Form FmHA or its
successor agency under Public Law 103-354
1980-70 to effectuate the transfer.

Lender:
Address:
By

Title

Attest:

(SEAL)
Holder:
Address:
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By

Title

Attest:

(SEAL)
United States of America
Farmers Home Administration or its suc-
cessor agency under Public Law 103-354
Address:

By

Title

[64 FR 5, Jan. 3, 1989, as amended at 54 FR
14792, Apr. 13, 1989; 54 FR 26946, June 27, 1989]

APPENDIX J TO SUBPART E OF PART 1980
[RESERVED]

APPENDIX K TO SUBPART E OF PART
1980—REGULATIONS FOR LOAN GUAR-
ANTEES FOR DISASTER ASSISTANCE
FOR RURAL BUSINESS ENTERPRISES

A. In general

Disaster Assistance for Rural Business En-
terprises (DARBE) guaranteed loans are au-
thorized by Section 401 of the Disaster As-
sistance Act of 1989, which provides for guar-
antees of up to 90 percent of the unpaid prin-
cipal and interest amount of qualifying
loans, or $2,500,000 whichever is less, to any
one borrower. DARBE guaranteed loans may
be either to assist in alleviating financial
distress caused to rural business entities, di-
rectly or indirectly, by drought, freeze,
storm, excessive moisture, earthquake, or re-
lated conditions occurring in 1988 or 1989, or
to assist such entities that refinance or re-
structure debt as a result of losses incurred,
directly or indirectly, because of such nat-
ural disasters. Where used in this appendix,
the term ‘‘natural disaster(s)’ refers only to
drought, freeze, storm, excessive moisture,
earthquake, and related conditions occurring
in 1988 or 1989. All provisions of subparts A
and E of part 1980 of this chapter apply to
DARBE loans, except as provided in this ap-
pendix. All forms used in connection with a
DARBE loan will be those used in connection
with a Business and Industrial (B&I) guaran-
teed loan, except for the following three
forms that are incorporated in this appendix
K of this subpart E, made a part hereof, and
appear in the FEDERAL REGISTER following
the body of this appendix as exhibits A, B,
and C in the following order:

(1) Form FmHA or its successor agency
under Public Law 103-354 1980-71, ‘‘Lender’s
Agreement—Disaster Assistance for Rural
Business Enterprise Guaranteed Loans,”” will
be used instead of Form FmHA or its suc-
cessor agency under Public Law 103-354 449-
35, “Liender’s Agreement.”’

(2) Form FmHA or its successor agency
under Public Law 103-354 1980-72, ‘‘Loan Note
Guarantee—Disaster Assistance for Rural
Business Enterprise Guaranteed Loans,” will

347



Pt. 1980, Subpt. E, App. K

be used instead of Form FmHA or its suc-
cessor agency under Public Law 103-354 449-
34, “Loan Note Guarantee.”

(3) Form FmHA or its successor agency
under Public Law 103-354 1980-73, ‘‘Assign-
ment Guarantee Agreement—Disaster As-
sistance for Rural Business Enterprise Guar-
anteed Loans,” will be used instead of Form
FmHA or its successor agency under Public
Law 103-354 449-36, ‘‘Assignment Guarantee
Agreement.”

B. Loan purposes

Loan proceeds may be used for purposes de-
scribed in §1980.411(a), except in lieu of the
debt refinancing requirements in
§1980.411(a)(11), the following refinancing re-
quirements apply to DARBE loans. Loan pro-
ceeds to be used for refinancing must be used
solely for refinancing or restructuring of
debts as a result of losses incurred, directly
or indirectly, as a result of drought, freeze,
storm, excessive moisture, earthquake, or re-
lated conditions occurring in 1988 or 1989,
and such refinancing or restructuring of
debt(s) must be essential for the borrower to
meet its financial obligations in a timely
fashion. DARBE loan proceeds may be used
for hotels, motels, tourist, or recreation fa-
cilities which meet the eligibility require-
ments of DARBE guaranteed loans in addi-
tion to the eligible loan purposes as stated in
FmHA or its successor agency under Public
Law 103-354 Instruction 1980-E. In addition,
DARBE loan proceeds may be used for busi-
ness enterprises engaged in agricultural pro-
duction (production agriculture) which
means the cultivation, production (growing),
and harvesting, either directly or through
integrated operations, of agricultural prod-
ucts (crops, animals, birds, and marine life,
either for fibers or food for human consump-
tion), and disposal or marketing thereof, the
raising, housing, feeding (including commer-
cial custom feedlots), breeding, hatching,
control and/or management of farm and do-
mestic animals. Other eligible uses of loan
proceeds under agricultural production in-
clude:

(1) Commercial nurseries primarily en-
gaged in the production of ornamental plants
and trees and other nursery products such as
bulbs, florists’ greens, flowers, shrubbery,
flower and vegetable seeds, sod, and the
growing of vegetables from seed to the trans-
plant stage.

(2) Forestry which includes establishments
primarily engaged in the operation of timber
tracts, tree farms, forest nurseries, and re-
lated activities such as reforestation.

(3) Loans for livestock and poultry proc-
essing as identified under eligible purposes.

(4) The growing of mushrooms or hydro-
ponics.

In addition, those business enterprises
which qualify for assistance as agricultural
production must be ineligible entities for

7 CFR Ch. XVIII (1-1-12 Edition)

FmHA or its successor agency under Public
Law 103-354 farmer program loans because
the entity exceeds the definition of a family-
size farm as defined by FmHA or its suc-
cessor agency under Public Law 103-354 In-
struction 1941-A, §1941.4(d).

C. Ineligible loan purposes

FmHA or its successor agency under Pub-
lic Law 103-354 Instruction 1980-E, §1980.412
are ineligible purposes for DARBE guaran-
teed loans except for hotels, motels, tourist,
recreation facilities and agricultural produc-
tion (production agriculture) as defined in
§1980.412(e), DARBE guaranteed loans may
not be used for:

(1) Business expansion, acquisition of real
estate, machinery, equipment, inventory,
other goods or services, or for any other pur-
pose unless related directly to the financial
distress or loss that is the basis for the
DARBE guaranteed loan.

(2) Alleviating financial distress of entities
engaged in agricultural production that are
eligible for other FmHA or its successor
agency under Public Law 103-354-type farm
loan programs.

D. Transactions which will not be guaranteed

In addition to transactions listed in FmHA
or its successor agency under Public Law
103-354 Instruction 1980-E, §1980.413, except
for §1980.413(a)(3), FmHA or its successor
agency under Public Law 103-354 will not
make DARBE guaranteed loans if the com-
pleted application is not received by FmHA
or its successor agency under Public Law
103-354 on or before September 30, 1991, nor
will FmHA or its successor agency under
Public Law 103-354 make subsequent DARBE
guarantee loans.

E. Borrower equity requirements

See FmHA or its successor agency under
Public Law 103-354 Instruction 1980-E,
§1980.441. In lieu of the borrower equity re-
quirements in §1980.441, paragraphs (a) and
(b), the following applies to DARBE loans.
Tangible balance sheet equity must be posi-
tive when the Loan Note Guarantee is
issued. Equity must be such that, when con-
sidered with other credit factors, repayment
of the loan and the continued success of the
business operation are reasonably assured.
Requirements of §1980.441(c) apply to DARBE
guaranteed loans.

F. Filing and processing preapplications and
applications

See FmHA or its successor agency under
Public Law 103-354 Instruction 1980-E,
§1980.451. All requirements of §1980.451 re-
main in effect. In addition to the informa-
tion required as part of a preapplication
under §1980.451(f), and unless previously sub-
mitted as a part of an application under
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§1980.451(i) evidence is required which dem-
onstrates to FmHA or its successor agency
under Public Law 103-354’s satisfaction:

(1) The causal relationship between a 1988
or 1989 natural disaster and the financial dis-
tress or loss upon which the preapplication
or application is based; and,

(2) That the amount of the loan requested
is not greater than the amount necessary for
curing the problems caused by the natural
disaster. Financial distress or loss shall be
determined on the basis of a comparison of
financial data for comparable periods of time
and need not necessarily be based on data at
the year’s end. Evidence submitted may in-
clude, but is not limited to, the following:

(a) Evidence of financial loss or distress
(including loss or distress caused by business
interruption) resulting from physical dam-
age caused by natural disaster, or

(b) Evidence that the financial loss and/or
distress of the business is the direct or indi-
rect result of loss of sales, business interrup-
tion, loss of markets, shortage of raw mate-
rials, or decline in patronage or customers
caused by a nautral disaster. It must be
shown that business operations were dam-
aged as a result of such natural disaster.

(3) Evidence of compliance with Sodbuster
and Swampbuster requirements as ref-
erenced in paragraph K below.

G. Loan guarantee limit. The total principal
amount of DARBE guaranteed loans to any
one borrower cannot exceed $10,000,000. The
maximum loss covered by Form FmHA or its
successor agency under Public Law 103-354
1980-72, ‘“‘Lioan Note Guarantee DARBE,”
issued on any one borrower can never exceed
the percentage of guarantee multiplied by
the unpaid principal and accrued interest on
the loan as evidenced by the note(s) or by as-
sumption agreement(s), and protective ad-
vances, or $2,500,000, whichever is the lesser
amount.

H. Percentage of guarantee. The provisions
of FmHA or its successor agency under Pub-
lic Law 103-354 instruction 1980-E, §1980.420
will not apply to DARBE. For loans in excess
of $2,000,000, the percentage of guarantee will
be calculated so that the guaranteed portion
of the principal amount of the loan cannot
exceed $2,000,000. For loans of $2,000,000 or
less the maximum percentage of guarantee
will be 90 percent. For example, a loan of
$10,000,000 would not exceed a 20 percent
guarantee; a $5,000,000 loan would not exceed
a 40 percent guarantee.

1. Lender’s existing unguaranteed exposure
The provisions of §1980.452 ADMINISTRA-
TIVE C. 1(d) do not apply.
J. No direct or insured loans

FmHA or its successor agency under Pub-
lic Law 103-354 Instruction 1980-E,
§§1980.423(b), 1980.488(b), 1980.481, 1980.411(b),
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and other provisions of this subpart dealing
with insured or direct loans do not apply to
DARBE loans. All DARBE loans are FmHA
or its successor agency under Public Law
103-354 guaranteed loans. FmHA or its suc-
cessor agency under Public Law 103-354 has
no authority to make DARBE loans directly
to borrowers.

K. Sodbuster and Swampbuster requirements

The provisions of FmHA or its successor
agency under Public Law 103-354 Instruction
1940-G, exhibit M, will apply to loans made
to rural business enterprises engaged in agri-
cultural production.

EXHIBIT A TO APPENDIX K

USDA-FmHA or its successor agency under
Public Law 103-354

Form FmHA or its successor agency under
Public Law 103-354 1980-71

(Rev. 11-89)

FORM APPROVED

OMB NO. 0575-0029

LENDER’S AGREEMENT

DISASTER ASSISTANCE FOR RURAL BUSINESS
ENTERPRISE (DARBE)

GUARANTEED LOANS

MAXIMUM LoOSs PAYABLE BY FMHA OR ITS
SUCCESSOR AGENCY UNDER PUBLIC LAW 103-
354 TO A HOLDER OR LENDER IS $2,500,000.

Type of Loan.

Applicable 7 CFR part 1980 subpart

FmHA or its successor agency under Public
Law 103-354 Loan Ident. No.

(Lender) of

has made'a'loan(s) to

(Borrower)

in the principal amount of $§ as
evidenced by

note(s) (include Bond as appropriate) de-
scribed as follows:

The United States of America, acting
through Farmers Home Administration or
its successor agency under Public Law 103-
354 (FmHA or its successor agency under
Public Law 103-354) has entered into a ‘‘Loan
Note Guarantee—DARBE’ (Form FmHA or
its successor agency under Public Law 103-
354 1980-72) or has issued a ‘‘Conditional
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Commitment for Guarantee” (Form FmHA
or its successor agency under Public Law
103-354 449-14) to enter into a Loan Note
Guarantee with the Lender applicable to
such loan to participate in a percentage of
any loss on the loan not to exceed

% of the amount of the principal
advance and any interest (including any loan
subsidy) thereon. The terms of the Loan
Note Guarantee are controlling. In order to
facilitate the marketability of the guaran-
teed portion of the loan and as a condition
for obtaining a guarantee of the loan(s), the
Lender enters into this agreement.

THE PARTIES AGREE:

I. The maximum loss covered under the Loan
Guarantee—DARBE will not exceed
percent of the principal and accrued interest
including any loan subsidy on the above in-
debtedness.

THE MAXIMUM LOSS PAYMENT UNDER A LOAN
GUARANTEE UNDER THE DISASTER ASSIST-
ANCE FOR RURAL BUSINESS ENTERPRISE
GUARANTEED LOAN PROGRAM IS LIMITED TO
$2,500,000, OR THE PERCENTAGE OF GUAR-
ANTEE TIMES THE PRINCIPAL, ACCRUED IN-
TEREST, AND APPROVED PROTECTIVE AD-
VANCES, WHICHEVER IS LESS.

II. FULL FAITH AND CREDIT.

The Loan Note Guarantee—DARBE con-
stitutes an obligation supported by the full
faith and credit of the United States and is
incontestable except for fraud or misrepre-
sentation of which the Lender has actual
knowledge at the time it became such Lend-
er or which Lender participates in or con-
dones. Any note which provides for the pay-
ment of interest on interest shall not be
guaranteed. Any Loan Note Guarantee—
DARBE or Assignment Guarantee Agree-
ment—DARBE attached to or relating to a
note which provides for payment of interest
on interest is void.

The Loan Note Guarantee—DARBE will be
unenforceable by the Lender to the extent
any loss is occasioned by violation of usury
laws, negligent servicing, or failure to obtain
the required security regardless of the time
at which FmHA or its successor agency
under Public Law 103-354 acquires knowledge
of the foregoing. Any losses will be unen-
forceable by the Lender to the extent that
loan funds are used for purposes other than
those specifically approved by FmHA or its
successor agency under Public Law 103-354 in
its Conditional Commitment for Guarantee.
Negligent servicing is defined as the failure
to perform those services which a reasonably
prudent Lender would perform in servicing
its own portfolio of loans that are not guar-
anteed. The term includes not only the con-
cept of a failure to act but also not acting in
a timely manner or acting in a manner con-
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trary to the manner in which a reasonably
prudent Lender would act up to the time of
loan maturity or until a final loss is paid.
Public reporting burden for this collection of in-
formation is estimated to average 1¥2 hours per
response, including the time for reviewing in-
structions, searching existing data sources,
gathering and maintaining the data needed,
and completing and reviewing the collection of
information. Send comments regarding this bur-
den estimate or any other aspect of this collec-
tion of information including suggestions for re-
ducing this burden, to Department of Agri-
culture, Clearance Officer, OIRM, Room 404-W,
Washington, D.C. 20250; and to the Office of
Management and Budget, Paperwork Reduction
Project (OMB No. 0575-0029), Washington, D.C.
20503.

III. LENDER’S SALE OR ASSIGNMENT OF
GUARANTEE LOAN—DARBE.

A. The Lender may retain all of the guar-
anteed loan. The Lender is not permitted to
sell or participate in any amount of the
guaranteed or unguaranteed portion(s) of the
loan(s) to the applicant or Borrower or mem-
bers of their immediate families, their offi-
cers, directors, stockholders, other owners,
or any parent, subsidiary or affiliate. If the
Lender desires to market all or part of the
guaranteed portion of the loan at or subse-
quent to loan closing, such loan must not be
in default as set forth in the terms of the
notes. The Lender may proceed under the
following options:

1. Assignment. Assign all or part of the
guaranteed portion of the loan to one or
more Holders by using Form FmHA or its
successor agency under Public Law 103-354
1980-73, ‘‘Assignment Guarantee Agree-
ment—DARBE.” Holder(s), upon written no-
tice to Lender and FmHA or its successor
agency under Public Law 103-354, may reas-
sign the unpaid guaranteed portion of the
loan sold thereunder. Upon such notification
the assignee shall succeed to all rights and
obligations of the Holder(s) thereunder. If
this option is selected, the Lender may not
at a later date cause to be issued any addi-
tional notes.

2. Multi-Note System. When this option is
selected by the Lender, upon disposition the
Holder will receive one of the Borrower’s ex-
ecuted notes and Form FmHA or its suc-
cessor agency under Public Law 103-354 1980-
72, ‘“Loan Note Guarantee—DARBE,” at-
tached to the Borrower’s note. However, all
rights under the security instruments (in-
cluding personal and/or corporate guaran-
tees) will remain with the Lender and in all
cases inure to its and the Government’s ben-
efit notwithstanding any contrary provisions
of state law.

a. At Loan Closing: Provide for no more
than 10 notes, unless the Borrower and
FmHA or its successor agency under Public
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Law 103-354 agree otherwise, for the guaran-
teed portion and one note for the
unguaranteed portion. When this option is
selected, FmHA or its successor agency
under Public Law 103-354 will provide the
Lender with a Form FmHA or its successor
agency under Public Law 103-354 1980-72, for
each of the notes.

b. After Loan Closing:

(1) Upon written approval by FmHA or its
successor agency under Public Law 103-354,
the Lender may cause to be issued a series of
new notes, not to exceed the total provided
in 2.a. above, as replacement for previously
issued guaranteed note(s) provided:

(a) The Borrower agrees and executes the
new notes.

(b) The interest rate does not exceed the
interest rate in effect when the loan was
closed.

(¢c) The maturity of the
changed.

(d) FmHA or its successor agency under
Public Law 103-354 will not bear any ex-
penses that may be incurred in reference to
such reissue of notes.

(e) There is adequate collateral securing
the note(s).

(f) No intervening liens have arisen or have
been perfected and the secured lien priority
remains the same.

(2) FmHA or its successor agency under
Public Law 103-354 will issue the appropriate
Loan Note Guarantees—DARBE to be at-
tached to each of the notes then extant in
exchange for the original loan Note Guar-
antee—DARBE which will be cancelled by
FmHA or its successor agency under Public
Law 103-354.

3. Participations.

a. The Lender may obtain participation in
its loan under its normal operating proce-
dures. Participation means a sale of an inter-
est in the loan wherein the Lender retains
the note, collateral securing the note, and
all responsibility for loan servicing and lig-
uidation.

b. The Lender is required to hold in its own
portfolio or retain a minimum of 5% for Dis-
aster Assistance for Rural Business Enter-
prises loans of the total guaranteed loan(s)
amount. The amount required to be retained
must be of the unguaranteed portion of the
loan and cannot be participated to another.
The Lender may sell the remaining amount
of the unguaranteed portion of the loan only
through participation. However, the Lender
will always retain the responsibility for loan
servicing and liquidation.

B. When a guaranteed portion of a loan is
sold by the Lender to a (Holder(s), the Hold-
er(s) shall thereupon succeed to all rights of
Lender under the Loan Note Guarantee—
DARBE to the extent of the portion of the
loan purchased. Lender will remain bound to
all the obligations under the Loan Note
Guarantee—DARBE, and this agreement,

loan is not
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and the FmHA or its successor agency under
Public Law 103-354 program regulations
found in the applicable subpart of title 7T CFR
part 1980, and to future FmHA or its suc-
cessor agency under Public Law 103-354 pro-
gram regulations not inconsistent with the
express provisions hereof.

C. The Holder(s) upon written notice to the
lender may resell the unpaid guaranteed por-
tion of the loan sold under provision IIT A.
IV. The Lender agrees loan funds will be used
for the purposes authorized in the applicable
subpart of title 7 CFR part 1980 and in ac-
cordance with the terms of Form FmHA or
its successor agency under Public Law 103-
354 449-14.

V. The Lender certifies that none of its offi-
cers or directors, stockholders or other own-
ers (except stockholders in a Farm Credit
Bank or other Farm Credit System Institu-
tion with direct lending authority that have
normal stockshare requirements for partici-
pation) has a substantial financial interest
in the Borrower. The Lender certifies that
neither the Borrower nor its officers or di-
rectors, stockholders or other owners has a
substantial financial interest in the Lender.
If the Borrower is a member of the board of
directors or an officer of a Farm Credit Bank
or other Farm Credit System Institution
with direct lending authority, the Lender
certifies that an FCS institution on the next
highest level will independently process the
loan request and will act as the Lender’s
agent in servicing the account.

VI. The Lender certifies that it has no
knowledge of any material adverse change,
financial or otherwise, in the Borrower, Bor-
rower’s business, or any parent, subsidiaries,
or affiliates since it requested a Loan Note
Guarantee—DARBE.

VII. Lender certifies that a loan agreement
and/or loan instruments concurred in by
FmHA or its successor agency under Public
Law 103-354 has been or will be signed with
the Borrower.

VIII. Lender certifies that it has paid the re-
quired guarantee fee.

IX. SERVICING.

A. The Lender will service the entire loan
and will remain mortgagee and/or secured
party of record, notwithstanding the fact
that another may hold a portion of the loan.
The entire loan will be secured by the same
security with equal lien priority for the
guaranteed and unguaranteed portions of the
loan. Lender may charge Holder a servicing
fee. The unguaranteed portion of a loan will
not be paid first nor given any preference or
priority over the guaranteed portion of the
loan.

B. Disposition of the guaranteed portion of
a loan may be made prior to full disburse-
ment, completion of construction and acqui-
sitions only with the prior written approval
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of FmHA or its successor agency under Pub-
lic Law 103-354. Subsequent to full disburse-
ment, completion of construction, and acqui-
sition, the guaranteed portion of the loan
may be disposed of as provided herein.

It is the Lender’s responsibility to see that
all construction is properly planned before
any work proceeds; that any required per-
mits, licenses or authorizations are obtained
from the appropriate regulatory agencies;
that the Borrower has obtained contracts
through acceptable procurement procedures;
that periodic inspections during construc-
tion are made and that FmHA or its suc-
cessor agency under Public Law 103-354’s
concurrence on the overall development
schedule is obtained.

C. Lender’s servicing responsibilities in-
clude, but are not limited to:

1. Obtaining compliance with the
convenants and provisions in the note, loan
agreement, security instruments, and any
supplemental agreements and notifying in
writing FmHA or its successor agency under
Public Law 103-354 and the Borrower of any
violations. None of the aforesaid instruments
will be altered without FmHA or its suc-
cessor agency under Public Law 103-354’s
prior written concurrence. The Lender must
service the loan in a reasonable and prudent
manner.

2. Receiving all payments on principal and
interest (including any loan subsidy) on the
loan as they fall due and promptly remitting
and accounting to any Holder(s) of their pro
rata share thereof determined according to
their respective interests in the loan, less
only Lender’s servicing fee. The loan may be
reamortized, renewed, rescheduled or (for
Farm Ownership, Soil and Water, and Oper-
ating loans only) written down only with
agreement of the Lender and Holder(s) of the
guaranteed portion of the loan and only with
FmHA or its successor agency under Public
Law 103-354’s written concurrence. For loans
covered by 7 CFR part 1980, subpart H, the
Holder may designate the payee when an In-
dividual Certificate is issued.

3. Inspecting the collateral as often as nec-
essary to properly service the loan.

4. Assuring that adequate insurance is
maintained. This includes hazard insurance
obtained and maintained with a loss payable
clause in favor of the Lender as the mort-
gagee or secured party.

5. Assuring that: taxes, assessment or
ground rents against or affecting collateral
are paid; the loan and collateral are pro-
tected in foreclosure, bankruptcy, receiver-
ship, insolvency, condemnation, or other liti-
gation, insurance loss payments, condemna-
tion awards, or similar proceeds are applied
on debts in accordance with lien priorities on
which the guarantee was based, or to re-
building or otherwise acquiring needed re-
placement collateral with the written ap-
proval of FmHA or its successor agency

7 CFR Ch. XVIII (1-1-12 Edition)

under Public Law 103-354; proceeds from the
sale or other disposition of collateral are ap-
plied in accordance with the lien priorities
on which the guarantee is based, except that
proceeds from the disposition of collateral,
such as machinery, equipment, furniture or
fixtures, may be used to acquire property of
similar nature in value up to $

without written concurrence of FmHA or its
successor agency under Public Law 103-354;
the Borrower complies with all laws and or-
dinances applicable to the loan, the collat-
eral and/or operating of the farm, business or
industry.

6. Assuring that if personal or corporate
guarantees are part of the collateral, current
financial statements from such loan guaran-
tors will be obtained and copies provided to
FmHA or its successor agency under Public
Law 103-354 at such time and frequency as re-
quired by the loan agreement or Conditional
Commitment for Guarantee. In the case of
guarantees secured by collateral, assuring
the security is properly maintained.

7. Obtaining the lien coverage and lien pri-
orities specified by the Lender and agreed to
by FmHA or its successor agency under Pub-
lic Law 103-354, properly recording or filing
lien or notice instruments to obtain or main-
tain such lien priorities during the existence
of the guarantee by FmHA or its successor
agency under Public Law 103-354.

8. Assuring that the Borrower obtains mar-
ketable title to the collateral.

9. Assuring that the Borrower (any party
liable) is not released from liability for all or
any part of the loan, except in accordance
with FmHA or its successor agency under
Public Law 103-354 regulations.

10. Providing FmHA or its successor agen-
cy under Public Law 103-354 Finance Office
with loan status reports semiannually as of
June 30 and December 31 on Form FmHA or
its successor agency under Public Law 103-
354 1980-41, ‘‘Guaranteed Loan Status Re-
port.”

11. Obtaining from the Borrower periodic
financial statements under the following
schedule:

Lender is responsible for analyzing the finan-
cial statements, taking any servicing actions
and providing copies of statements and
record of actions to the FmHA or its suc-
cessor agency under Public Law 103-354 office
immediately responsible for the loan.

12. Monitoring the use of loan funds to as-
sure they will not be used for any purpose
that will contribute to excessive erosion of
highly erodible land or to the conversion of
wetlands to produce an agricultural com-
modity, as further explained in 7 CFR part
1940, subpart G, exhibit M.

X. DEFAULT.

A. The Lender will notify FmHA or its suc-
cessor agency under Public Law 103-354 when
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a Borrower is thirty (30) days (90 days for
guaranteed rural housing loan) past due on a
payment or if the Borrower has not met its
responsibilities of providing the required fi-
nancial statements to the Lender or is other-
wise in default. The Lender will notify
FmHA or its successor agency under Public
Law 103-354 of the status of a Borrower’s de-
fault on Form FmHA or its successor agency
under Public Law 103-354 1980-44, ‘‘Guaran-
teed Loan Borrower Default Status.” A
meeting will be arranged by the Lender with
the Borrower and FmHA or its successor
agency under Public Law 103-354 to resolve
the problem. Actions taken by the Lender
with written concurrence of FmHA or its
successor agency under Public Law 103-354
will include but are not limited to the fol-
lowing or any combination thereof:

1. Deferment of principal payments (sub-
ject to rights of any Holder(s)).

2. An additional temporary loan by the
Lender to bring the account current.

3. Reamortization of or rescheduling the
payments on the loan (subject to rights of
any Holder(s)).

4. Transfer and assumption of the loan in
accordance with the applicable subpart of
title 7 CFR part 1980.

5. Reorganization.

6. Liquidation.

7. Subsequent loan guarantees.

8. Changes in interest rates with FmHA or
its successor agency under Public Law 103-
354’s Lender’s, and the Holder’(s) approval;
provided, such interest rate is adjusted pro-
portionally between the guaranteed and
unguaranteed portion of the loan and the
type of rate remains the same.

9. Principal and interest write down in ac-
cordance with 7 CFR part 1980, subpart B,
§1980.125.

B. The Lender will negotiate in good faith
in an attempt to resolve any problem to per-
mit the Borrower to cure a default, where
reasonable.

C. The Lender has the option to repurchase
the unpaid guaranteed portion of the loan
from the Holder(s) within 30 days of written
demand by the Holder(s) when: (a) the Bor-
rower is in default not less than 60 days in
payment of principal or interest due on the
loan or (b) the Lender has failed to remit to
the Holder(s) its pro rata share of any pay-
ment made by the Borrower or any loan sub-
sidy within 30 days of its receipt thereof. The
repurchase by the Lender will be for an
amount equal to the unpaid guaranteed por-
tion of the principal and accrued interest
less the Lender’s servicing fee. The loan note
guarantee will not cover the note interest to
the Holder on the guaranteed loan(s) accru-
ing after 90 days from the date of the demand
letter to the Lender requesting the repur-
chase. Holder(s) will concurrently send a
copy of demand to FmHA or its successor
agency under Public Law 103-354. The Lender
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will accept an assignment without recourse
from the Holder(s) upon repurchase. The
Lender is encouraged to repurchase the loan
to facilitate the accounting for funds, re-
solve the problem, and to permit the bor-
rower to cure the default, where reasonable.
The Lender will notify the Holder(s) and
FmHA or its successor agency under Public
Law 103-354 of its decision. As per the terms
of the Loan Note Guarantee—DARBE the
maximum loss payment will not exceed
$2,500,000 for principal, interest and approved
protective advances.

D. If Lender does not repurchase as pro-
vided by paragraph C, FmHA or its successor
agency under Public Law 103-354 will pur-
chase from Holder(s) the unpaid principal
balance of the guaranteed portion herein to-
gether with accrued interest (including any
loan subsidy) to date of repurchase, within 30
days after written demand to FmHA or its
successor agency under Public Law 103-354
from the Holder(s). The loan note guarantee
will not cover the note interest to the Holder
on the guaranteed loan(s) accruing after 90
days from the date of original demand letter
of the Holder(s) to the Lender requesting the
repurchase. Such demand will include a copy
of the written demand upon the Lender.
Under the Disaster Assistance for Rural
Business Enterprise Guaranteed Loan pro-
gram, the maximum cumulative payment to
the holder(s) of the guaranteed portion of the
loan is limited to $2,500,000 or the percentage
of guarantee multiplied by the principal and
accrued interest together with protective ad-
vances, whichever is less.

The Holder(s) or its duly authorized agent
will also include evidence of its right to re-
quire payment from FmHA or its successor
agency under Public Law 103-354. Such evi-
dence will consist of either the originals of
the Loan Note Guarantee—DARBE and note
properly endorsed to FmHA or its successor
agency under Public Law 103-354 or the origi-
nal of the Assignment Guarantee Agreement
properly assigned to FmHA or its successor
agency under Public Law 103-354 without re-
course including all rights, title, and inter-
est in the loan. FmHA or its successor agen-
cy under Public Law 103-354 will be sub-
rogated to all rights of Holder(s). The Hold-
er(s) will include in its demand the amount
due including unpaid principal, unpaid inter-
est (including any loan subsidy) to date of
demand and interest subsequently accruing
from date of demand to proposed payment
date. Unless otherwise agreed to by FmHA or
its successor agency under Public Law 103-
354, such proposed payment will not be later
than 30 days from the date of the demand.

The FmHA or its successor agency under
Public Law 103-354 office serving the Bor-
rower will promptly notify the Lender of the
Holder(s) demand for payment. The Lender
will promptly provide the FmHA or its suc-
cessor agency under Public Law 103-354 office
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servicing the Borrower with the information
necessary for FmHA or its successor agency
under Public Law 103-354’s determination of
the appropriate amount due the Holder(s).
Any discrepancy between the amount
claimed by the Holder(s) and the information
submitted by the Lender must be resolved
before payment will be approved. FmHA or
its successor agency under Public Law 103-
354 will notify both parties who must resolve
the conflict before payment by FmHA or its
successor agency under Public Law 103-354
will be approved. Such a conflict will sus-
pend the running of the 30 day payment re-
quirement. Upon receipt of the appropriate
information, the FmHA or its successor
agency under Public Law 103-354 office serv-
icing the Borrower will review the demand
and submit it to the State Director for
verification. After reviewing the demand,
the State Director will transmit the request
to the FmHA or its successor agency under
Public Law 103-354 Finance Office for
issuance of the appropriate check. Upon
issuance, the Finance Office will notify the
office serving the Borrower and State Direc-
tor and remit the check(s) to the Holder(s).

E. Lender consents to the purchase by
FmHA or its successor agency under Public
Law 103-354 and agrees to furnish on request
by FmHA or its successor agency under Pub-
lic Law 103-354 a current statement certified
by an appropriate authorized officer of the
Lender of the unpaid principal and interest
then owed by the Borrower on the loan and
the amount due the Holder(s). Lender agrees
that any purchase by FmHA or its successor
agency under Public Law 103-354 does not
change, alter or modify any of the Lender’s
obligations to FmHA or its successor agency
under Public Law 103-354 arising from said
loan or guarantee, nor does such purchase
waive any of the FmHA or its successor
agency under Public Law 103-354’s rights
against Lender, and FmHA or its successor
agency under Public Law 103-354 will have
the right to set-off against Lender all rights
insuring to FmHA or its successor agency
under Public Law 103-354 from the Holder
against FmHA or its successor agency under
Public Law 103-354’s obligation to Lender
under the Loan Note Guarantee—DARBE. To
the extent FmHA or its successor agency
under Public Law 103-354 holds a portion of a
loan, loan subsidy will not be paid the Lend-
er.

F. Servicing fees assessed by the Lender to
the Holder are collectible only from payment
installments received by the Lender from
the Borrower. When FmHA or its successor
agency under Public Law 103-354 repurchases
from a Holder, FmHA or its successor agency
under Public Law 103-354 will pay the Holder
only the amounts due the Holder, FmHA or
its successor agency under Public Law 103-
354 will not reimburse the Lender for serv-
icing fees assessed to a Holder and not col-
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lected from payments received from the Bor-
rower. No servicing fee shall be charged
FmHA or its successor agency under Public
Law 103-354 and no such fee is collectible
from FmHA or its successor agency under
Public Law 103-354.

G. Lender may also repurchase the guaran-
teed portion of the loan consistent with
paragraph 10 of the Loan Note Guarantee—
DARBE.

XI. LIQUIDATION.

If the Lender concludes that liquidation of
a guaranteed loan account is necessary be-
cause of one or more defaults or third party
actions that the Borrower cannot or will not
cure or eliminate within a reasonable period
of time, a meeting will be arranged by the
Lender with FmHA or its successor agency
under Public Law 103-354. When FmHA or its
successor agency under Public Law 103-354
concurs with the Lender’s conclusion or at
any time concludes independently that lig-
uidation is necessary, it will notify the
Lender and the matter will be handled as fol-
lows:

The Lender will liquidate the loan unless
FmHA or its successor agency under Public
Law 103-354, at its option, decides to carry
out liquidation.

When the decision to liquidate is made, the
Lender may proceed to purchase from Hold-
er(s) the guaranteed portion of the loan. The
Holder(s) will be paid according to the provi-
sions in the Loan Note Guarantee—DARBE
or the Assignment Guarantee Agreement—
DARBE.

When the decision to liquidate is made, the
Lender may proceed to purchase from Hold-
er(s) the guaranteed portion of the loan. The
Holder(s) will be paid according to the provi-
sions in the Loan Note Guarantee—DARBE
or the Assignment Guarantee Agreement—
DARBE.

If the Lender does not purchase the guar-
anteed portion of the loan FmHA or its suc-
cessor agency under Public Law 103-354 will
be notified immediately in writing. FmHA or
its successor agency under Public Law 103-
354 will then purchase the guaranteed por-
tion of the loan from the Holder(s). If FmHA
or its successor agency under Public Law
103-354 holds any of the guaranteed portion,
FmHA or its successor agency under Public
Law 103-354 will be paid first its pro rata
share of the proceeds from liquidation of the
collateral.

A. Lender’s proposed method of liquida-
tion. Within 30 days after the decision to lig-
uidate, the Lender will advise FmHA or its
successor agency under Public Law 103-354 in
writing of its proposed detailed method of
liquidation called a liquidation plan and will
provide FmHA or its successor agency under
Public Law 103-354 with:

1. Such proof as FmHA or its successor
agency under Public Law 103-354 requires to
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establish the Lender’s ownership of the guar-
anteed loan promissory note(s) and related
security instruments.

2. Information lists concerning the Bor-
rower’s assets including real and personal
property, fixtures, claims, contracts, inven-
tory (including perishables), accounts receiv-
able, personal and corporate guarantees, and
other existing and contingent assets, advice
as to whether or not each item is serving as
collateral for the guaranteed loan.

3. A proposed method of making the max-
imum collection possible on the indebted-
ness.

4. If the outstanding principal DARBE loan
balance including accrued interest is less
than $200,000, the Lender will obtain an esti-
mate of the market and potential liquidated
value of the collateral. On DARBE loan bal-
ances in excess of $200,000, the Lender will
obtain an independent appraisal report on all
collateral securing the loan, which will re-
flect the current market value and potential
liquidation value. The appraisal report is for
the purpose of permitting the Lender and
FmHA or its successor agency under Public
Law 103-354 to determine the appropriate lig-
uidation actions. Any independent apprais-
er’s fee will be shared equally by FmHA or
its successor agency under Public Law 103-
3564 and the Lender.

B. FmHA or its successor agency under
Public Law 103-354’s response to Lender’s liq-
uidation plan. FmHA or its successor agency
under Public Law 103-354 will inform the
Lender in writing whether it concurs in the
Lender’s liquidation plan within 30 days
after receipt of such notification from the
Lender. If FmHA or its successor agency
under Public Law 103-354 needs additional
time to respond to the liquidation plan, it
will advise the Lender of a definite time for
such response. Should FmHA or its successor
agency under Public Law 103-354 and the
Lender not agree on the Lender’s liquidation
plan, negotiations will take place between
FmHA or its successor agency under Public
Law 103-354 and the Lender to resolve the
disagreement. The Lender will ordinarily
conduct the liquidation; however, should
FmHA or its successor agency under Public
Law 103-354 opt to conduct the liquidation,
FmHA or its successor agency under Public
Law 103-354 will proceed as follows:

1. The Lender will transfer to FmHA or its
successor agency under Public Law 103-354
all rights and interest necessary to allow
FmHA or its successor agency under Public
Law 103-354 to liquidate the loan. In this
event, the Lender will not be paid for any
loss until after the collateral is liquidated
and the final loss is determined by FmHA or
its successor agency under Public Law 103-
354.

2. FmHA or its successor agency under
Public Law 103-354 will attempt to obtain
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the maximum amount of proceeds from liq-
uidation.

3. Options available to FmHA or its suc-
cessor agency under Public Law 103-354 in-
clude any one or combination of the usual
commercial methods of liquidation.

C. Acceleration. The Lender or FmHA or
its successor agency under Public Law 103-
3564, if it liquidates, will proceed as expedi-
tiously as possible when acceleration of the
indebtedness is necessary including giving
any notices and taking any other legal ac-
tions required by the security instruments.
A copy of the acceleration notice or other
acceleration document will be sent to FmHA
or its successor agency under Public Law
103-354 or the Lender, as the case may be.

D. Liquidation. Accounting and Reports.
When the Lender conducts the liquidation, it
will account for funds during the period of
liquidation and will provide FmHA or its
successor agency under Public Law 103-354
with periodic reports on the progress of lig-
uidation, disposition of collateral, resulting
costs and additional procedures necessary for
successful completion of liquidation. The
Lender will transmit to FmHA or its suc-
cessor agency under Public Law 103-354 any
payments received from the Borrower and/or
pro rata share of liquidation or other pro-
ceeds, etc. when FmHA or its successor agen-
cy under Public Law 103-354 is the holder of
a portion of the guaranteed loan using Form
FmHA or its successor agency under Public
Law 103-354 1980-43, ‘‘Lender’s Guaranteed
Loan Payment to FmHA or its successor
agency under Public Law 103-354.”” When
FmHA or its successor agency under Public
Law 103-354 liquidates, the Lender will be
provided with similar reports on request.

E. Determination of Loss and Payment. In
all liquidation cases, final settlement will be
made with the Lender after the collateral is
liquidated. FmHA or its successor agency
under Public Law 103-354 will have the right
to recover losses paid under the guarantee
from any party liable.

1. Form FmHA or its successor agency
under Public Law 103-354 449-30, ‘‘Loan Note
Guarantee Report of Loss,” will be used for
calculations of all estimated and final loss
determinations. Estimated 1loss payments
may be approved by FmHA or its successor
agency under Public Law 103-354 after the
Lender has submitted a liquidation plan ap-
proved by FmHA or its successor agency
under Public Law 103-354. Payments will be
made in accordance with applicable FmHA
or its successor agency under Public Law
103-354 regulations.

2. When the Lender is conducting the liq-
uidation, and owns any of the guaranteed
portion of the loan, it may request a ten-
tative loss estimate by submitting to FmHA
or its successor agency under Public Law
103-354 an estimate of loss that will occur in
connection with liquidation of the loan.
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FmHA or its successor agency under Public
Law 103-354 will agree to pay an estimated
loss settlement to the Lender provided the
lender applies such amount due to the out-
standing principal balance owed on the guar-
anteed debt. Such estimate will be prepared
and submitted by the Lender on Form FmHA
or its successor agency under Public Law
103-354 449-30, using the basic formula as pro-
vided on the report except that the appraisal
value will be used in lieu of the amount re-
ceived from the sale of collateral. For Farm
Ownership, Soil and Water, and Operating
loans only, if it appears the liquidation pe-
riod will exceed 90 days, the Lender will file
an estimated loss claim. Once this claim is
approved by FmHA or its successor agency
under Public Law 103-354, the Lender will
discontinue interest accrual on the defaulted
loan and the loss claim will be promptly
processed in accordance with the applicable
FmHA or its successor agency under Public
Law 103-354 regulations.

After the Report of Loss estimate has been
approved by FmHA or its successor agency
under Public Law 103-354, and within 30 days
thereafter, FmHA or its successor agency
under Public Law 103-354 will send the origi-
nal Report of Loss estimate to FmHA or its
successor agency under Public Law 103-354
Finance Office for issuance of a Treasury
check in payment of the estimated amount
due the Lender.

After liquidation has been completed, a
final loss report will be submitted on Form
FmHA or its successor agency under Public
Law 103-354 449-30 by the Lender to FmHA or
its successor agency under Public Law 103-
354.

3. After the Lender has completed liquida-
tion, FmHA or its successor agency under
Public Law 103-354 upon receipt of the final
accounting and report of loss, may audit and
will determine the actual loss. If FmHA or
its successor agency under Public Law 103-
354 has any questions regarding the amounts
set forth in the final Report of Loss, it will
investigate the matter. The Lender will
make its records available to and otherwise
assist FmHA or its successor agency under
Public Law 103-354 in making the investiga-
tion. If FmHA or its successor agency under
Public Law 103-354 finds any discrepancies, it
will contact the Lender and arrange for the
necessary corrections to be made as soon as
possible. When FmHA or its successor agen-
cy under Public Law 103-354 finds the final
Report of Loss to be proper in all respects, it
will be tentatively approved in the space pro-
vided on the form for that purpose.

4. When the Lender has conducted liquida-
tion and after the final Report of Loss has
been tentatively approved:

a. If the loss is greater than the estimated
loss payment, FmHA or its successor agency
under Public Law 103-354 will send the origi-
nal to the final Report of Loss to the Fi-
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nance Office for issuance of a Treasury check
in payment of the additional amount owed
by FmHA or its successor agency under Pub-
lic Law 103-354 to the Lender.

b. If the loss is less than the estimated
loss, the Lender will reimburse FmHA or its
successor agency under Public Law 103-354
for the overpayment plus interest at the
note rate from date of payment.

5. If FmHA or its successor agency under
Public Law 103-354 has conducted liquida-
tion, it will provide an accounting and Re-
port of Loss to the Lender and will pay the
Lender in accordance with the Loan Note
Guarantee—DARBE.

6. In those instances where the Lender has
made authorized protective advances, it may
claim recovery for the guaranteed portion of
any loss of monies advanced as protective
advances and interest resulting from such
protective advances as provided above, and
such payment will be made by FmHA or its
successor agency under Public Law 103-354
when the final Report of Loss is approved.

F. Maximum amount of interest loss pay-
ment. Notwithstanding any other provisions
of this agreement, the amount payable by
FmHA or its successor agency under Public
Law 103-354 to the Lender cannot exceed the
limits set forth in the Loan Note Guar-
antee—DARBE. If FmHA or its successor
agency under Public Law 103-354 conducts
the liquidation, loss occasioned by accruing
interest will be covered by the guarantee
only to the date FmHA or its successor agen-
cy under Public Law 103-354 accepts this re-
sponsibility. Loss occasioned by accruing in-
terest will be covered to the extent of the
Loan Note Guarantee—DARBE to the date of
final settlement when the liquidation is con-
ducted by the Lender provided it proceeds
expeditiously with the liquidation plan ap-
proved by FmHA or its successor agency
under Public Law 103-354. The balance of al-
lowable accrued interest payable to the
Lender, if any, will be calculated on the final
Report of Loss form.

G. Application of FmHA or its successor
agency under Public Law 103-354 loss pay-
ment. The estimated loss payment shall be
applied as of the date of such payment. The
total amount of the loss payment remitted
by FmHA or its successor agency under Pub-
lic Law 103-354 will be applied by the Lender
on the guaranteed portion of the loan debt.
However, such application does not release
the Borrower from liability. In all cases a
final Form FmHA or its successor agency
under Public Law 103-354 449-30 prepared and
submitted by the Lender must be processed
by FmHA or its successor agency under Pub-
lic Law 103-354 in order to close out the files
at the FmHA or its successor agency under
Public Law 103-354 Finance Office.

H. Income from collateral. Any net rental
or other income that has been received by
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the Lender from the collateral will be ap-
plied on the guaranteed loan debt.

I. Liquidation costs. Certain reasonable
liquidation costs will be allowed during the
liquidation process. The liquidation costs
will be submitted as a part of the liquidation
plan. Such costs will be deducted from gross
proceeds from the disposition of collateral
unless the costs have been previously deter-
mined by the Lender (with FmHA or its suc-
cessor agency under Public Law 103-354 writ-
ten concurrence) to be protective advances.
If changed circumstances after submission of
the liquidation plan require a revision of liq-
uidation costs, the Lender will procure
FmHA or its successor agency under Public
Law 103-354’s written concurrence prior to
proceeding with the proposed changes. No in-
house expenses of the Lender will be allowed.
In-house expenses include, but are not lim-
ited to, employee’s salaries, staff lawyers,
travel and overhead.

J. Foreclosure. The parties owning the
guaranteed portion and unguaranteed por-
tions of the loan will join the institute fore-
closure action or, in lieu of foreclosure, to
take a deed of conveyance to such parties.
When the conveyance is received and lig-
uidated, net proceeds will be applied to the
guaranteed loan debt.

K. Payment. Such loss will be paid by
FmHA or its successor agency under Public
Law 103-354 within 60 days after the review of
the accounting of the collateral.

XII. PROTECTIVE ADVANCES.

Protective advances must constitute an in-
debtedness of the Borrower to the Lender
and be secured by the security instrument(s).
FmHA or its successor agency under Public
Law 103-354 written authorization is required
on all protective advances in excess of $500.
Protective advances include, but are not lim-
ited to, advances made for taxes, annual as-
sessments, ground rent, hazard or flood in-
surance premiums affecting the collateral,
and other expenses necessary to preserve or
protect the security. Attorney fees are not a
protective advance.

XIII. ADDITIONAL LOANS OR ADVANCES.

The Lender will not make additional ex-
penditures or new loans without first obtain-
ing the written approval of FmHA or its suc-
cessor agency under Public Law 103-354 even
though such expenditures or loans will not
be guaranteed.

XIV. FUTURE RECOVERY.

After a loan has been liquidated and a final
loss has been paid by FmHA or its successor
agency under Public Law 103-354, any future
funds which may be recovered by the Lender,
will be pro-rated between FmHA or its suc-
cessor agency under Public Law 103-354 and
the Lender. FmHA or its successor agency
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under Public Law 103-354 will be paid such
amount recovered in proportion to the per-
centage it guaranteed for the loan and the
Lender will retain such amounts in propor-
tion to the percentage of the unguaranteed
portion of the loan.

XV. TRANSFER AND ASSUMPTION CASES.

Refer to the applicable subpart of title 7 of
CFR part 1980.

If a loss should occur upon consummation
of a complete transfer and assumption for
less than the full amount of the debt and the
transferor-debtor (including personal guar-
antees) is released from personal liability,
the Lender, if it holds the guaranteed por-
tion, may file an estimated Report of Loss
on Form FmHA or its successor agency
under Public Law 103-354 449-30, ‘‘Loan Note
Guarantee Report of Loss,” to recover its
pro rata share of the actual loss at that
time. In completing Form FmHA or its suc-
cessor agency under Public Law 103-354 449-
30, the amount of the debt assumed will be
entered on line 24 as Net Collateral (Recov-
ery). Approved protective advances and ac-
crued interest thereon made during the ar-
rangement of a transfer and assumption, if
not assumed by the Transfer, will be entered
on Form FmHA or its successor agency
under Public Law 103-354 449-30, line 13 and
14.

XVI. BANKRUPTCY.

A. The Lender is responsible for protecting
the guaranteed loan debt and all collateral
securing the loan in bankruptcy proceedings.
When the loan is involved in a reorganiza-
tion bankruptcy proceeding under chapters
11, 12 or 13 of the Bankruptcy Code, payment
of loss claims may be made as provided in
this paragraph XVI. For a chapter 7 bank-
ruptcy or liquidation plan in a chapter 11
bankruptcy, only paragraphs XVI B3 and B6
are applicable.

B. Loss Payments.

1. Estimated Loss Payments.

a. If a borrower has filed for protection
under a reorganization bankruptcy, the
Lender will request a tentative estimated
loss payment of accrued interest and prin-
cipal written off. This request can only be
made after the bankruptcy plan is confirmed
by the court. Only one estimated loss pay-
ment is allowed during the reorganization
bankruptcy. All subsequent claims during re-
organization will be considered revisions to
the initial estimated loss. A revised esti-
mated loss payment may be processed by
FmHA or its successor agency under Public
Law 103-354, at its option, in accordance with
any court approved changes in the reorga-
nization plan. At the time the performance
under the confirmed reorganization plan has
been completed, the Lender is responsible for
providing FmHA or its successor agency
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under Public Law 103-354 with the docu-
mentation necessary to review and adjust
the estimated loss claim to (a) reflect the ac-
tual principal and interest reduction on any
part of the guaranteed debt determined to be
unsecured and (b) to reimburse the Lender
for any court ordered interest rate reduction
during the term of the reorganization plan.

b. The Lender will use Form FmHA or its
successor agency under Public Law 103-354
449-30, ‘“Loan Note Guarantee Report of
Loss,” to request an estimated loss payment
and to review estimated loss payments dur-
ing the course of the reorganization plan.
The estimated loss claim as well as any revi-
sions to this claim will be accompanied by
applicable legal documentation to support
the claim.

c. Upon completion of the reorganization
plan, the Lender will complete Form FmHA
or its successor agency under Public Law
103-354 1980-44, ‘‘Guaranteed Loan Borrower
Default Status,” and forward this form to
the Finance Office.

2. Interest Loss Payments.

a. Interest loss payments sustained during
the period of the reorganization plan will be
processed in accordance with paragraph XVI
B1.

b. Interest loss payments sustained after
the reorganization plan is completed will be
processed annually when the Lender sustains
a loss as a result of a permanent interest
rate reduction which extends beyond the pe-
riod of the reorganization plan.

c. Form FmHA or its successor agency
under Public Law 103-354 449-30 will be com-
pleted to compensate the Lender for the dif-
ference in interest rates specified on the
Loan Note Guarantee—DARBE or Interest
Rate Buydown Agreement and the rate of in-
terest specified by the bankruptcy court.

3. Final Loss Payments.

a. Final Loss Payments will be processed
when the loan is liquidated.

b. If the loan is paid in full without an ad-
ditional loss, the Finance Office will close
out the estimated loss account at the time
notification of payment in full is received.

4. Payment Application. The Lender must
apply estimated loss payments first to the
unsecured principal of the guaranteed por-
tion of the debt and then to the unsecured
interest of the guaranteed portion of the
debt. In the event the bankruptcy court at-
tempts to direct the payments to be applied
in a different manner, the Lender will imme-
diately notify the FmHA or its successor
agency under Public Law 103-354 servicing
office.

5. Overpayments. Upon completion of the
reorganization plan, the Lender will provide
FmHA or its successor agency under Public
Law 103-354 with the documentation nec-
essary to determine whether the estimated
loss paid equals the actual loss sustained. If
the actual loss sustained, as a result of the
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reorganization, is greater than the estimated
loss payment, the Lender will submit a re-
vised estimated loss in order to obtain pay-
ment of the additional amount owed by
FmHA or its successor agency under Public
Law 103-354 to the Lender. If the actual loss
payment is less than the estimated loss, the
Lender will reimburse FmHA or its successor
agency under Public Law 103-354 for the
overpayment plus interest at the note rate
from the date of the payment of the esti-
mated loss.

6. Protective Advances. If approved protec-
tive advances were made prior to the bor-
rower having filed bankruptcy, as a result of
prior liquidation action, these protective ad-
vances and accrued interest will be entered
on Form FmHA or its successor agency
under Public Law 103-354 449-30.

XVII. OTHER REQUIREMENTS.

This agreement is subject to all the re-
quirements of the applicable subpart of title
7 CFR part 1980, and any future amendments
of these regulations not inconsistent with
this agreement. Interested parties may agree
to abide by future FmHA or its successor
agency under Public Law 103-354 regulations
not inconsistent with this agreement.

XVIII. EXECUTION OF AGREEMENTS.

If this agreement is executed prior to the
execution of the Loan Note Guarantee—
DARBE, this agreement does not impose any
obligation upon FmHA or its successor agen-
cy under Public Law 103-354 with respect to
the execution of such contract. FmHA or its
successor agency under Public Law 103-354 in
no way warrants that such a contract has
been or will be executed.

XIX. NOTICES.

All notices and actions will be initiated
through FmHA or its successor agency under
Public Law 103-354 for

(State) with mailing address at the date of
this instrument

Dated this day of ., 19
LENDER:

Attest:

(Seal)

By

Title

United States of America

Farmers Home Administration or its suc-
cessor agency under Public Law 103-354

By

Title
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EXHIBIT B TO APPENDIX K

USDA-FmHA or its successor agency under
Public Law 103-354
Form FmHA or its successor agency under
Public Law 103-354 1980-72
(Rev. 11-89)
Type of Loan:
Applicable 7 CFR part 1980
Subpart

LOAN NOTE GUARANTEE

DISASTER ASSISTANCE FOR RURAL BUSINESS
ENTERPRISE (DARBE)

GUARANTEED LOANS

MAXIMUM LOSS PAYABLE BY FMHA OR ITS
SUCCESSOR AGENCY UNDER PUBLIC LAW 103—
354 To A HOLDER OR LENDER IS $2,500,000

USDA-FmHA or its successor agency under
Public Law 103-354

From FmHA or its successor agency under
Public Law 103-354 1980-72

(Rev. 11-89)

Type of Loan:

Applicable 7 CFR Part 1980

Subpart

LOAN NOTE GUARANTEE
DISASTER ASSISTANCE FOR
RURAL BUSINESS ENTERPRISE (DARBE)
GUARANTEED LOANS

MAXIMUM LOSS PAYABLE BY FMHA OR ITS
SUCCESSOR AGENCY UNDER PUBLIC LAW 103-354

TO A HOLDER OR LENDER IS $2,500,000

Borrower—

Lender—

Lender’s Address

State

County

Date of Note

FmHA or its successor agency under Public
Law 103-354 Loan Identification No.

Principal Amount of Loan $
—Borrower

Lender

—Lender’s Address

Pt. 1980, Subpt. E, App. K

—State

County

—Date of Note

—FmHA or its successor agency under Pub-
lic Law 103-354 Loan Identification No.

—Lender’s IRS ID Tax No.

—Principal Amount of Loan $
The guaranteed portion of the loan is
which is ( %) per-
cent of loan principal. The principal amount
of loan is evidenced by note(s)
(includes bonds as appropriate) described
below. The guaranteed portion of each note
is indicated below. This instrument is at-
tached to note in the face amount of

3 and is number of .
Percent
Lender’s identi- Face of total  Amount guaran-
fying Number amount face teed
amount
$ % $
Total $ 100 $

100%

In consideration of the making of the sub-
ject loan by the above named Lender, the
United States of America, acting through
the Farmers Home Administration or its
successor agency under Public Law 103-354 of
the United States Department of Agriculture
(herein called “FmHA or its successor agen-
cy under Public Law 103-354’"), pursuant to
the Disaster Assistance Act of 1989 does here-
by agree that in accordance with and subject
to the conditions and requirements herein, it
will pay to:

A. Holders:

1. Any loss sustained by the Holder on the
guaranteed portion and interest due on such
portion up to a maximum aggregate amount
of $2,500,000. On loans with multiple Holders
and/or a Lender who owns part of the guaran-
teed portion, if the aggregate losses exceed
$2,500,000, each Holder’s loss will be prorated
by the percentage of the guaranteed portion
of the loan the holder owns.

B. The Lender the lesser of 1, or 2 below:

1. Any loss sustained by the Lender on the
guaranteed portion including:

a. Principal and interest indebtedness as
evidenced by said note(s) or by assumption
agreement(s), and

b. Principal and interest indebtedness on
secured protective advances for protection
and preservation of collateral made with
FmHA or its successor agency under Public
Law 103-354’s authorization, including but
not limited to advances for taxes, annual as-
sessments, any ground rents, and hazard or
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flood insurance premiums affecting the col-
lateral, but only to the extent that inclusion
of such protective advances would not cause
the total aggregate loss to exceed $2,500,000,
or

2. The guaranteed principal advanced to or
assumed by the Borrower under said note(s)
or assumption agreement(s) and any interest
due thereon.
But only up to a maximum aggregate
amount of $2,500,000. On loans with single or
multiple holders and a Lender who owns part
of the guaranteed portion, if the aggregate
losses exceed $2,500,000, the Liender’s loss will
be prorated by the percentage of the guaran-
teed portion of the loan the Lender owns.

If FmHA or its successor agency under Pub-
lic Law 103-354 conducts the liquidation of
the loan, loss occasioned to a Lender by ac-
cruing interest (including any loan subsidy)
after the date FmHA or its successor agency
under Public Law 103-354 accepts responsi-
bility for liquidation will not be covered by
this Loan Note Guarantee—DARBE. If Lend-
er conducts the liquidation of the loan, ac-
cruing interest (including any loan subsidy)
shall be covered by this Loan Note Guar-
antee—DARBE to date of final settlement
when the Lender conducts the liquidation ex-
peditiously in accordance with the liquida-
tion plan approved by FmHA or its successor
agency under Public Law 103-354.

DEFINITION OF HOLDER.

The Holder is the person or organization
other than the Lender who holds all or part
of the guaranteed portion of the loan with no
servicing responsibilities. Holders are pro-
hibited from obtaining any part(s) of the
guaranteed portion of the loan with proceeds
from any obligation, the interest on which is
excludable from income, under section 103 of
the Internal Revenue Code of 1954, as amend-
ed (IRC). When the Lender assigns a part(s)
of the guaranteed loan to an assignee, the as-
signee becomes a Holder only when Form
FmHA or its successor agency under Public
Law 103-354 1980-73, ‘‘Assignment Guarantee
Agreement—DARBE,” is used. Loan evi-
denced by a single note may be assigned only
by using Form FmHA or its successor agency
under Public Law 103-354 1980-73.

DEFINITION OF LENDER.

The Lender is the person or organization
making and servicing the loan which is guar-
anteed under the provisions of the applicable
subpart 7 CFR part 1980. The Lender is also
the party requesting a loan guarantee.

1. LOAN SERVICING.

Lender will be responsible for servicing the
entire loan, and the Lender will remain
mortgagee and/or secured party of record not
withstanding the fact that another party
may hold a portion of the loan. When mul-
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tiple notes are used to evidence a loan, Lend-
er will structure repayments as provided in
the loan agreement.

2. PRIORITIES.

The entire loan will be secured by the same
security with equal lien priority for the
guaranteed and unguaranteed portions of the
loan. The unguaranteed portion of the loan
will not be paid first nor given any pref-
erence or priority over the guaranteed por-
tion.

3. FULL FAITH AND CREDIT.

The Loan Note Guarantee—DARBE con-
stitutes an obligation supported by the full
faith and credit of the United States and is
incontestable except for fraud or misrepre-
sentation of which Lender or any Holder has
actual knowledge at the time it became such
Lender or Holder or which Lender or any
Holder participates in or condones. If the
note to which this is attached or relates pro-
vides for payment of interest on interest,
then this Loan Note Guarantee—DARBE is
void. In addition, the Loan Note Guarantee—
DARBE will be unenforceable by Lender to
the extent any loss is occasioned by the vio-
lation of usury laws, negligent servicing, or
failure to obtain the required security re-
gardless of the time at which FmHA or its
successor agency under Public Law 103-354
acquires knowledge of the foregoing. Any
losses occasioned will be unenforceable to
the extent that loan funds are used for pur-
poses other than those specifically approved
by FmHA or its successor agency under Pub-
lic Law 103-354 in its Conditional Commit-
ment for Guarantee. Negligent servicing is
defined as the failure to perform those serv-
ices which a reasonably prudent lender
would perform in servicing its own portfolio
of loans that are not guaranteed. The term
includes not only the concept of a failure to
act but also not acting in a timely manner
or acting in a manner contrary to the man-
ner in which a reasonably prudent lender
would act up to the time of loan maturity or
until a final loss is paid.

4. RIGHTS AND LIABILITIES.

The guarantee and right to require pur-
chase will be directly enforceable by Holder
notwithstanding any fraud or misrepresenta-
tion by Lender or any unenforceability of
this Loan Note Guarantee—DARBE by Lend-
er. Nothing contained herein will constitute
any waiver by FmHA or its successor agency
under Public Law 103-354 of any rights it pos-
sesses against the Lender. Lender will be lia-
ble for and will promptly pay to FmHA or its
successor agency under Public Law 103-354
any payment made by FmHA or its successor
agency under Public Law 103-354 to Holder
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which if such Lender had held the guaran-
teed portion of the loan, FmHA or its suc-
cessor agency under Public Law 103-354
would not be required to make.

5. PAYMENTS.

Lender will receive all payments of prin-
cipal, or interest, and will promptly remit to
Holder(s) its pro rata share thereof deter-
mined according to its respective interest in
the loan, less only Lender’s servicing fee.

6. PROTECTIVE ADVANCES.

Protective advances made by Lender pur-
suant to the regulations will be guaranteed
against a percentage of loss to the extent
provided in this Loan Note Guarantee—
DARBE notwithstanding the guaranteed por-
tion of the loan that is held by another.

7. REPURCHASE BY LENDER.

The Lender has the option to repurchase
the unpaid guaranteed portion of the loan
from the Holder(s) within 30 days of written
demand by the Holder(s) when: (a) the bor-
rower is in default not less than 60 days on
principal or interest due on the loan or (b)
the Lender has failed to remit to the Hold-
er(s) its pro rata share of any payment made
by the borrower or any loan subsidy within
30 days of its receipt thereof. The repurchase
by the Lender will be for an amount equal to
the unpaid guaranteed portion of principal
and accrued interest less the Lender’s serv-
icing fee. The Loan Note Guarantee—DARBE
will not cover the note interest to the Holder
on the guaranteed loan(s) accruing after 90
days from the date of the demand letter to
the Lender requesting the repurchase. Hold-
er(s) will concurrently send a copy of de-
mand to FmHA or its successor agency under
Public Law 103-354. The Lender will accept
an assignment without recourse from the
Holder(s) upon repurchase. The Lender is en-
couraged to repurchase the loan to facilitate
the accounting for funds, resolve the prob-
lem, and to permit the borrower to cure the
default, where reasonable. The Lender will
notify the Holder(s) and FmHA or its suc-
cessor agency under Public Law 103-354 of its
decision. As per the terms of this guarantee
the maximum loss payment will not exceed
$2,500,000 for principal, interest, and ap-
proved protective advances.

8. FMHA OR ITS SUCCESSOR AGENCY UNDER
PuBLIC LAW 103-354 PURCHASE.

If Lender does not repurchase as provided
by paragraph 7 hereof, FmHA or its successor
agency under Public Law 103-354 will pur-
chase from Holder the unpaid principal bal-
ance of the guaranteed portion together with
accrued interest to date of repurchase less
Lender’s servicing fee, within thirty (30)
days after written demand to FmHA or its
successor agency under Public Law 103-354
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from Holder. The Loan Note Guarantee—
DARBE will not cover the note interest to
the Holder on the guaranteed loan(s) accru-
ing after 90 days from the date of the origi-
nal demand letter of the Holder to the Lend-
er requesting the repurchase. Such demand
will include a copy of the written demand
made upon the Lender. The Holder(s) or its
duly authorized agent will also include evi-
dence of its right to require payment from
FmHA or its successor agency under Public
Law 103-354. Such evidence will consist of ei-
ther the original of the Loan Note Guar-
antee—DARBE properly endorsed to FmHA
or its successor agency under Public Law
103-354 or the original of the Assignment
Guarantee Agreement—DARBE properly as-
signed to FmHA or its successor agency
under Public Law 103-354 without recourse
including all rights, title, and interest in the
loan. FmHA or its successor agency under
Public Law 103-354 will be subrogated to all
rights of Holder(s). The Holder(s) will in-
clude in its demand the amount due includ-
ing unpaid principal, unpaid interest to date
of demand and interest subsequently accru-
ing from date of demand to proposed pay-
ment date or $2,500,000, whichever is less. Un-
less otherwise agreed to by FmHA or its suc-
cessor agency under Public Law 103-354, such
proposed payment will not be later than 30
days from the date of demand. On loans with
multiple Holders and/or a Lender who owns
part of the guaranteed portion, if the aggre-
gate unpaid principal and unpaid interest on
the guaranteed portion exceeds $2,500,000, the
Holder will be paid on a prorated basis—pro-
rated by the percentage of the guaranteed
portion of the loan the Holder owns.

The FmHA or its successor agency under
Public Law 103-354 will promptly notify the
Lender of its receipt of the Holder(s)’s de-
mand for payment. The Lender will promptly
provide the FmHA or its successor agency
under Public Law 103-354 with the informa-
tion necessary for FmHA or its successor
agency under Public Law 103-354 determina-
tion of the appropriate amount due the Hold-
er(s). Any discrepancy between the amount
claimed by the Holder(s) and the information
submitted by the Lender must be resolved
before payment will be approved. FmHA or
its successor agency under Public Law 103-
354 will notify both parties who must resolve
the conflict before payment by FmHA or its
successor agency under Public Law 103-354
will be approved. Such conflict will suspend
the running of the 30 day payment require-
ment. Upon receipt of the appropriate infor-
mation, FmHA or its successor agency under
Public Law 103-354 will review the demand
and submit it to the State Director for
verification. After reviewing the demand the
State Director will transmit the request to
the FmHA or its successor agency under
Public Law 103-354 Finance Office for
issuance of the appropriate check. Upon
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issuance, the Finance Office will notify the
office servicing the borrower and State Di-
rector and remit the check(s) to the Hold-
er(s).

9. LENDER’S OBLIGATIONS.

Lender consents to the purchase by FmHA
or its successor agency under Public Law
103-354 and agrees to furnish on request by
FmHA or its successor agency under Public
Law 103-354 a current statement certified by
an appropriate authorized officer of the
Lender of the unpaid principal and interest
then owed by Borrowers on the loan and the
amount including any loan subsidy then
owed to any Holder(s). Lender agrees that
any purchase by FmHA or its successor
agency under Public Law 103-354 does not
change, alter or modify any of the Lender’s
obligations to FmHA or its successor agency
under Public Law 103-354 arising from said
loan or guarantee nor does it waive any of
FmHA or its successor agency under Public
Law 103-354’s rights against Lender, and that
FmHA or its successor agency under Public
Law 103-354 will have the right to set-off
against Lender all rights inuring to FmHA
or its successor agency under Public Law
103-354 as the Holder of this instrument
against FmHA or its successor agency under
Public Law 103-354’s obligation to Lender
under the Loan Note Guarantee—DARBE.

10. REPURCHASE BY LENDER FOR SERVICING.

If, in the opinion of the Lender, repurchase
of the guaranteed portion of the loan is nec-
essary to adequately service the loan, the
Holder will sell the portion of the loan to the
Lender for an amount equal to the unpaid
principal and interest on such portion. The
Lender’s servicing fee will be subtracted
from these amounts. The Loan Note Guar-
antee—DARBE will not cover the note inter-
est to the Holder on the guaranteed loans ac-
cruing after 90 days from the date of the de-
mand letter of the Lender or FmHA or its
successor agency under Public Law 103-354 to
the Holder(s) requesting the Holder(s) to ten-
der their guaranteed portion(s).

a. The Lender will not repurchase from the
Holder(s) for arbitrage purposes or other pur-
poses to further its own financial gain.

b. Any repurchase will only be made after
the Lender obtains FmHA or its successor
agency under Public Law 103-354 written ap-
proval.

c. If the Lender does not repurchase the
portion from the Holder(s), FmHA or its suc-
cessor agency under Public Law 103-354 at its
option may purchase such guaranteed por-
tions for servicing purposes.

11. CUSTODY OF UNGUARANTEED PORTION.

The Lender may retain, or sell the
unguaranteed portion of the loan only
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through participation. Participation, as used
in this instrument, means the sale of an in-
terest in the loan wherein the Lender retains
the note, collateral securing the note, and
all responsibility for loan servicing and lig-
uidation.

12. WHEN GUARANTEE TERMINATES.

This Loan Note Guarantee—DARBE will
terminate automatically (a) upon full pay-
ment of the guaranteed loan; or (b) upon full
payment of any loss obligation hereunder; or
(c) upon written notice from the Lender to
FmHA or its successor agency under Public
Law 103-354 that the guarantee will termi-
nate 30 days after the date of notice, pro-
vided the Lender holds all of the guaranteed
portion and the Loan Note Guarantee(s) are
returned to be cancelled by FmHA or its suc-
cessor agency under Public Law 103-354.

13. SETTLEMENT.

The amount due under this instrument will
be determined and paid as provided in the ap-
plicable Subpart of Part 1980 of Title 7 CFR
in effect on the date of this instrument.

14. NOTICES.

All notice and actions will be initiated
through the FmHA or its successor agency
under Public Law 103-354 o for

(State) with mailing address at the
date of this instrument:

United States of America

Farmers Home Administration or its suc-
cessor agency under Public Law 103-354

By:

Title:

(Date)

Assumption Agreement by

dated 19 ,
Assumption Agreement by

dated ,19

EXHIBIT C TO APPENDIX K

USDA-FmHA or its successor agency under
Public Law 103-354

Form FmHA or its successor agency under
Public Law 103-354 1980-73

(Rev. 11-89)

FORM APPROVED

OMB NO. 0575-0029
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ASSIGNMENT GUARANTEE AGREEMENT

DISASTER ASSISTANCE FOR RURAL
BUSINESS ENTERPRISE (DARBE)

GUARANTEED LOAN

MAXIMUM LOSS PAYABLE BY FMHA OR
ITS SUCCESSOR AGENCY UNDER PUBLIC LAW
103-354¢ TO A HOLDER OR LENDER IS
$2,500,000

Type of Loan:
Applicable 7 CFR Part 1980 Subpart

FmHA or its successor agency under Public
Law 103-354 Loan Identification Number

of
(Lender) has made a loan to

in the principal amount of §$ i as
evidenced by a note(s) dated . The
United States of America, acting through
Farmers Home Administration or its suc-
cessor agency under Public Law 103-354
(FmHA or its successor agency under Public
Law 103-354) entered into a Loan Note Guar-
antee—Disaster Assistance for Rural Busi-
ness Enterprise Guaranteed Loans (Form
FmHA or its successor agency under Public
Law 103-354 1980-72) with the Lender applica-
ble to such loan to guarantee the loan not to
exceed % of the amount of the prin-
cipal advanced and any interest (including
any loan subsidy) due thereon as provided
therein. Under the Disaster Assistance and
Rural Business Enterprise Guaranteed Loan
program, the maximum cumulative payment
to the holder(s) of the guaranteed portion of
the loan is limited to $2,500,000 or the per-
centage of guarantee multiplied by the prin-
cipal and interest, whichever is less.
of

(Holder) desires to purchase from Lender

% of the guaranteed portion of such
loan. Copies of Borrower’s note(s) and the
Loan Note Guarantee—Disaster Assistance
for Rural Business Enterprises are attached
hereto as a part hereof.

Now, THEREFORE, THE PARTIES AGREE:

1. The principal amount of the loan now
outstanding is $ . Lender hereby
assigns to Holder % of the guaran-
teed portion of the loan representing
$ - of such loan now outstanding in
accordance with all of the terms and condi-
tions hereinafter set forth. The Lender and
FmHA or its successor agency under Public
Law 103-354 certify to the Holder that the
Lender has paid and FmHA or its successor
agency under Public Law 103-354 has received
the Guarantee Fee in exchange for the
issuance of the Loan Note Guarantee—Dis-
aster Assistance for Rural Business Enter-
prises.
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2. LOAN SERVICING. The Lender will be re-
sponsible for servicing the entire loan and
will remain mortgagee and/or secured party
of record. The entire loan will be secured by
the same security with equal lien priority
for the guaranteed and unguaranteed por-
tions of the loan.

The Lender will receive all payments on
account of principal of, or interest on, the
entire loan and shall promptly remit to the
Holder its pro rata share thereof determined
according to their respective interests in the
loan, less only Lender’s servicing fee.

3. SERVICING FEE. Holder agrees that Lend-
er will retain a servicing fee of per-
cent per annum of the unpaid balance of the
guaranteed portion of the loan assigned here-
under.

4. PURCHASE BY HOLDER. The guaranteed
portion purchased by the Holder will always
be a portion of the loan which is guaranteed.
The Holder will hereby succeed to all rights
of the Lender under the Loan Note Guar-
antee—Disaster Assistance for Rural Busi-
ness Enterprises to the extent of the as-
signed portion of the loan. The Lender, how-
ever, will remain bound by all the obliga-
tions under the Loan Note Guarantee—Dis-
aster Assistance for Rural Business Enter-
prises and the program regulations found in
the applicable subpart of 7 CFR part 1980 now
in effect and future FmHA or its successor
agency under Public Law 103-354 program
regulations not inconsistent with the provi-
sions hereof.

Public reporting burden for this collection of in-
formation is estimated to average 2 hours per re-
sponse, including the time for reviewing instruc-
tions, searching existing data sources, gathering
and maintaining the data needed, and com-
pleting and reviewing the collection of informa-
tion. Send comments regarding this burden esti-
mate or any other aspect of this collection of in-
formation, including suggestions for reducing
this burden, to Department of Agriculture,
Clearance Officer, OIRM, Room 404-W, Wash-
ington, DC 20250; and to the Office of Manage-
ment and Budget, Paperwork Reduction Project
(OMB No. 0575-0029), Washington, DC 20503.

5. FULL FAITH AND CREDIT. The Loan Note
Guarantee—DARBE constitutes an obliga-
tion supported by the full faith and credit of
the United States and is incontestable ex-
cept for fraud or misrepresentation of which
the Lender or any Holder has actual knowl-
edge at the time of this assignment, or which
the Holder participates in or condones. If the
note to which this is attached or relates pro-
vides for payment of interest on interest,
then this Loan Note Guarantee—DARBE is
void. In addition, the Loan Note Guarantee—
DARBE will be unenforceable by Lender to
the extent any loss is occasioned by the vio-
lation of usury laws, negligent servicing, or
failure to obtain the required security re-
gardless of the time at which FmHA or its
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successor agency under Public Law 103-354
acquires knowledge of the foregoing. Any
losses occasioned will be unenforceable to
the extent that loan funds are used for pur-
poses other than those specifically approved
by FmHA or its successor agency under Pub-
lic Law 103-354 in its Conditional Commit-
ment for Guarantee. Negligent servicing is
defined as the failure to perform those serv-
ices which a reasonably prudent lender
would perform in servicing its own portfolio
of loans that are not guaranteed. The term
includes not only the concept of a failure to
act but also not acting in a timely manner
or acting in a manner contrary to the man-
ner in which a reasonably prudent lender
would act up to the time of loan maturity or
until a final loss is paid.

6. RIGHTS AND LIABILITIES. The guarantee
and right to require purchase will be directly
enforceable by Holder notwithstanding any
fraud or misrepresentations by Lender or
any unenforceability of the Loan Note Guar-
antee—DARBE by Lender. Nothing con-
tained herein shall constitute any waiver by
FmHA or its successor agency under Public
Law 103-354 of any rights it possesses against
the Lender, and the Lender agrees that
Lender will be liable and will promptly reim-
burse FmHA or its successor agency under
Public Law 103-354 for any payment made by
FmHA or its successor agency under Public
Law 103-354 to Holder which, if such Lender
had held the guaranteed portion of the loan,
FmHA or its successor agency under Public
Law 103-354 would not be required to make.
The Holder(s) upon written notice to the
Lender may resell the unpaid balance of the
guaranteed portion of the loan assigned here-
under. An endorsement may be added to the
Form FmHA or its successor agency under
Public Law 103-354 1980-73 to effectuate the
transfer.

7. REPURCHASE BY THE LENDER (DEFAULTS).
The Lender has the option to repurchase the
unpaid guaranteed portion of the loan from
the Holder(s) within 30 days of written de-
mand by the Holder(s) when: (a) the borrower
is in default not less than 60 days on prin-
cipal or interest due on the loan or (b) the
Lender has failed to remit to the Holder(s)
its pro rata share of any payment made by
the borrower or any loan subsidy within 30
days of its receipt thereof. The repurchase by
the Lender will be for an amount equal to
the unpaid guaranteed portion of principal
and accrued interest (including any loan sub-
sidy), less the Lender’s servicing fee. The
loan note guarantee will not cover the note
interest to the Holder on the guaranteed
loan(s) accruing after 90 days from the date
of the demand letter to the Lender request-
ing the repurchase. Holder(s) will concur-
rently send a copy of demand to FmHA or its
successor agency under Public Law 103-354.
The Lender will accept an assignment with-
out recourse from the Holder(s) upon repur-
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chase. The Lender is encouraged to repur-
chase the loan to facilitate the accounting
for funds, resolve the problem, and to permit
the borrower to cure the default, where rea-
sonable. The Lender will notify the Holder(s)
and FmHA or its successor agency under
Public Law 103-354 of its decision. As per the
terms of the Loan Note Guarantee—DARBE
the maximum loss payment will not exceed
$2,500,000 for principal, interest and approved
protective advances.

8. PURCHASE BY FMHA OR ITS SUCCESSOR
AGENCY UNDER PUBLIC LAW 103-354. If Lender
does not repurchase as provided by para-
graph 7, FmHA or its successor agency under
Public Law 103-354 will purchase from Holder
the unpaid principal balance of the guaran-
teed portion together with accrued interest
to date of repurchase, less Lender’s servicing
fee, within 30 days after written demand to
FmHA or its successor agency under Public
Law 103-354 from the Holder. The Loan Note
Guarantee—DARBE will not cover the note
interest to the Holder on the guaranteed
loans accruing after 90 days from the date of
the original demand letter of the Holder to
the Lender requesting the repurchase. Such
demand will include a copy of the written de-
mand made upon the Lender. The Holder(s)
or its duly authorized agent will also include
evidence of its right to require payment from
FmHA or its successor agency under Public
Law 103-354. Such evidence will consist of ei-
ther the original of the Loan Note Guar-
antee—DARBE properly endorsed to FmHA
or its successor agency under Public Law
103-354 or the original of the Assignment
Guarantee Agreement—DARBE properly as-
signed to FmHA or its successor agency
under Public Law 103-354 without recourse
including all rights, title, and interest in the
loan. FmHA or its successor agency under
Public Law 103-354 will be subrogated to all
rights of Holder(s). The Holder will include
in its demand the amount due including un-
paid principal, unpaid interest to date of de-
mand and interest subsequently accruing
from date of demand to proposed payment
date or $2,500,000, whichever is less. Unless
otherwise agreed to by FmHA or its suc-
cessor agency under Public Law 103-354, such
proposed payment will not be later than 30
days from the date of demand.

On loans with multiple Holders and/or a
Lender who owns part of the guaranteed por-
tion, if the aggregate unpaid principal and
unpaid interest on the guaranteed portion
exceeds $2,500,000, the Holder will be paid on
a prorated basis—prorated by the percentage
of the guaranteed portion of the loan the
Holders owns.

The FmHA or its successor agency under
Public Law 103-354 will promptly notify the
Lender of its receipt of the Holder’s demand
for payment. The Lender will promptly pro-
vide the FmHA or its successor agency under
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Public Law 103-354 with the information nec-
essary for FmHA or its successor agency
under Public Law 103-354’s determination of
the appropriate amount due the Holder(s).
Any discrepancy between the amount
claimed by the Holder(s) and the information
submitted by the Lender must be resolved
before payment will be approved. FmHA or
its successor agency under Public Law 103-
354 will notify both parties who must resolve
the conflict before payment will be approved.
Such a conflict will suspend the running of
the 30 day payment requirement. Upon re-
ceipt of the appropriate information, FmHA
or its successor agency under Public Law
103-354 will review the demand and submit it
to the State Director for verification. After
reviewing the demand the State Director
will transmit the request to the FmHA or its
successor agency under Public Law 103-354
Finance Office for issuance of the appro-
priate check. Upon issuance, the Finance Of-
fice will notify the office servicing the bor-
rower and the State Director and remit the
check(s) to the Holder(s).

9. LENDER’S OBLIGATIONS. Lender consents
to the purchase by FmHA or its successor
agency under Public Law 103-354 and agrees
to furnish on request by FmHA or its suc-
cessor agency under Public Law 103-354 a
current statement certified by an appro-
priate authorized officer of the Lender of the
unpaid principal and interest then owed by
Borrowers on the loan and the amount then
owed to any Holder(s). Lender agrees that
any purchase by FmHA or its successor
agency under Public Law 103-354 does not
change, alter or modify any of the Lender’s
obligations to FmHA or its successor agency
under Public Law 103-354 arising from said
loan or guarantee nor does it waive any of
FmHA or its successor agency under Public
Law 103-354’s rights against Lender, and that
FmHA or its successor agency under Public
Law 103-354 shall have the right to set-off
against Lender all rights inuring to FmHA
or its successor agency under Public Law
103-354 as the Holder of this instrument
against FmHA or its successor agency under
Public Law 103-354’s obligation to Lender
under the Loan Note Guarantee—DARBE.

10. REPURCHASE BY LENDER FOR SERVICING.
If, in the opinion of the Lender, repurchase
of the assigned portion of the loan is nec-
essary to adequately service the loan, the
Holder will sell the assigned portion of the
loan to the Lender for an amount equal to
the unpaid principal and interest on such
portion. The Lender’s servicing fee will be
subtracted from these amounts. The loan
note guarantee will not cover the note inter-
est to the Holder on the guaranteed loans ac-
cruing after 90 days from the date of the de-
mand letter of the Lender or FmHA or its
successor agency under Public Law 103-354 to
the Holder(s) requesting the Holder(s) to ten-
der their guaranteed portion(s).

Pt. 1980, Subpt. E, Exh. G

a. The Lender will not repurchase from the
Holder(s) for arbitrage purpose or other pur-
poses to further its own financial gain.

b. Any repurchase will only be made after
the Lender obtains FmHA or its successor
agency under Public Law 103-354 written ap-
proval.

c. If the Lender does not repurchase the
portion from the Holder(s), FmHA or its suc-
cessor agency under Public Law 103-354 at its
option may purchase such guaranteed por-
tions for servicing purposes.

11. FORECLOSURE. The parties owning the
guaranteed portions and unguaranteed por-
tion of the loan will join to institute fore-
closure action, or in lieu of foreclosure, take
a deed of conveyance to such parties.

12. REASSIGNMENT. Holder upon written no-
tice to Lender and FmHA or its successor
agency under Public Law 103-354 may reas-
sign the unpaid guaranteed portion of the
loan sold hereunder. Upon such notification,
the assignee will succeed to all rights and
obligations of the Holder hereunder.

13. NOTICES. All notices and actions will be
initiated through the FmHA or its successor
agency under Public Law 103-354
for - (state) with mailing address
at the date of this assignment:

Dated this
19
Lender:

day of N

Address:

Attest:
By

(Seal)

Title

Holder:

Address:

Attest:
By

(Seal)

Title

United States of America

Farmers Home Administration or its suc-
cessor agency under Public Law 103-354
Address:

By

Title

[64 FR 42483, Oct. 17, 1989, as amended at 55
FR 137, Jan. 3, 1990; 55 FR 19245, May 8, 1990]

EXHIBIT G TO SUBPART E OF PART 1980

NOTE: The Exhibit is not published in the
Code of Federal Regulations. It is available
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